Federal Highway Administration, DOT

presentations to document what infor-
mation you relied upon in making the
source selection decision. You may de-
cide the appropriate method and level
of detail for the record (e.g.,
videotaping, audio tape recording,
written record, contracting agency
notes, copies of offeror briefing slides
or presentation notes). A copy of the
record should be placed in the contract
file and may be provided to offerors
upon request.

§636.112 May stipends be used?

At your discretion, you may elect to
pay a stipend to unsuccessful offerors
who have submitted responsive pro-
posals. The decision to do so should be
based on your analysis of the estimated
proposal development costs and the an-
ticipated degree of competition during
the procurement process.

§636.113 Is the stipend amount eligi-
ble for Federal participation?

(a) Yes, stipends are eligible for Fed-
eral-aid participation. Stipends are
recommended on large projects where
there is substantial opportunity for in-
novation and the cost of submitting a
proposal is significant. On such
projects, stipends are used to:

(1) Encourage competition;

(2) Compensate unsuccessful offerors
for a portion of their costs (usually
one-third to one-half of the estimated
proposal development cost); and

(3) Ensure that smaller companies
are not put at a competitive disadvan-
tage.

(b) Unless prohibited by State law,
you may retain the right to use ideas
from unsuccessful offerors if they ac-
cept stipends. If stipends are used, the
RFP should describe the process for
distributing the stipend to qualifying
offerors.

§636.114 What factors should be con-
sidered in risk allocation?

(a) You may consider, identify, and
allocate the risks in the RFP document
and define these risks in the contract.
Risk should be allocated with consider-
ation given to the party who is in the
best position to manage and control a
given risk or the impact of a given
risk.

§636.115

(b) Risk allocation will vary accord-
ing to the type of project and location,
however, the following factors should
be considered:

(1) Governmental risks, including the
potential for delays, modifications,
withdrawal, scope changes, or addi-
tions that result from multi-level Fed-
eral, State, and local participation and
sponsorship;

(2) Regulatory compliance risks, in-
cluding environmental and third-party
issues, such as permitting, railroad,
and utility company risks;

(3) Construction phase risks, includ-
ing differing site conditions, traffic
control, interim drainage, public ac-
cess, weather issues, and schedule;

(4) Post-construction risks, including
public liability and meeting stipulated
performance standards; and

(5) Right-of-way risks including ac-
quisition costs, appraisals, relocation
delays, condemnation proceedings, in-
cluding court costs and others.

§636.115 May I meet with industry to
gather information concerning the
appropriate risk allocation strate-
gies?

(a) Yes, information exchange at an
early project stage is encouraged if it
facilitates your understanding of the
capabilities of potential offerors. How-
ever, any exchange of information
must be consistent with State procure-
ment integrity requirements. Inter-
ested parties include potential offerors,
end users, acquisition and supporting
personnel, and others involved in the
conduct or outcome of the acquisition.

(b) The purpose of exchanging infor-
mation is to improve the under-
standing of your requirements and in-
dustry capabilities, thereby allowing
potential offerors to judge whether or
how they can satisfy your require-
ments, and enhancing your ability to
obtain quality supplies and services,
including construction, at reasonable
prices, and increase efficiency in pro-
posal preparation, proposal evaluation,
negotiation, and contract award.

(c) An early exchange of information
can identify and resolve concerns re-
garding the acquisition strategy, in-
cluding proposed contract type, terms
and conditions, and acquisition plan-
ning schedules. This also includes the
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